January 5, 1989 LB 1-80

will meet for a brief Executive Session, in Room 1003, ypon
recess to select aVice-Chair. propriati ons Commttee upon
recess in Room 1003 by the Appropriations Conmittee.

M. President, | also have the Committee on Comittees report as

offered by Senator Lowell johnson and the Committee on
Commttees. Also an acknow edgnent, M. President, that Senator

Beyer has beenselected.. . Senator Eni| Beyer has been selected
as Vice-Chair of the Commttee on Conmmittees.

PRESI DENT: The Chair recogni ses Senator Lowell Johnson.  cguid

we have your attention for just a nmoment, please. (Gavel.)
Could we have your attention just a moment, |adies and
gent | emen. If we could have your attention just a noment, e

won't request your attention too [ong today, but Senator Lowell
Johnson has an announcement.

SENATORL.  JOHNSON: Mr. President and menbers of the
Legislature, your Conmittee on Committees met yest erday, and
after careful deliberations conpleted the commttee roster,
which you find on your desks. which has been placed there by the
Gerk. The report was unani mously adopted by the comittee on
Conmittees, and |, therefore, move at this tine that it be
accepted and approved by the Legislature.

PRESIDENT: |s there any discussion? If not, the question jg
t he adoption of the report. Al'l those in favor vote aye,
opposed nay. Record,Mr. Clerk, please.

CLERK: 28 ayes, 0 nays, Mr. President, on ti £ th
Committee on Committees report. adoption o e

PRESIDENT: The report is adopted. Rackto you, Mr. Clerk.
We're ready for the |rﬁ)troduct|0n of new bi ?s. Myr. lé]erk_
CLERK: Mr. President, new bills. ead L -80 b titl
the first time. See pages 44-61 of t(ﬁeaLegllas at(fv Jou}naF.)for
PRESIDENT: If 1 could have yar attention just a nonent,
pl ease, we' |l introduce a couple of guests. ove under the

"
north balcony, our first doctor of the day for this year is
Dr. Dale Mchaels of Lincoln, Nebraska. He's  fro Senatar

onnl)eheﬁ 0

Warner's district. He's here to take care of us
the Nebraska Acadeny of Fanily Physicians. sowould you welcome
Dr. Mchaels. Wuld you please stand, Doctor. Thank you for
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February 9, 1989 LB 37, 48, 57, 58, 70, 77, 94
97, 115, 120, 126, 1133, 142, 156
209, 229, 230, 233, 251, 255, 256
295, 311, 350, 521, 597, 598, 692
703, 777, 780

PRESIDENT: Senator Lindsay.

SENATOR LINDSAY: Mr. President, I move that LB 209 as amended
be advanced.

PRESIDENT: You have heard the motion. All in favor say aye.
Orposed nay. It is advanced. May I introduce a guest, please,
of Senator Hefner. We have Mr. Art Anderson of Bloomfield,
Nebraska. Would you please stand, Mr. Anderson. Thank you.
Mr. Clerk, anythirg for the record?

CLERK: Yes, Mr. President, thank vyou. Your Committee on
Appropriations gives notice of hearing for March 7...I'm sorry,
for February 24. That's signed by Senator Warner. A location

change for Appropriations hearings on March 1, also offered by
Senator Warner.

Mr. President, General Affairs Committee offers LB 703 to
General File; LB 777 to General File; LB 780 to General File.
Those are signed by Senator Smith as Chair of the Committee.

Agriculture Committee reports LB 37 to General File with
amendments; LB 120 to General File with amendments. Those are
signed by Senator Johnson as Chair. (See pages 678-79 of the
Legislative Journal.)

Mr. President, your Committee on Banking, Commerce and Insurance
whose Chair is Senator Landis reports LB 77 to General File with
amendments; LB 311, General File with amendments; LE 350,
General File with amendments; LB 598, General File with
amendments; LB 692, General File with amendments, and LB %97,
General File with amendments. Those are signed by Senator
Landis as Chair. (See pages 679-82 of the Legislative Journal.)

Your Enrolling Clerk has presented to the Governor bills read on
Final Reading this morning as of 11:30 a.m. (Re: LB 57, LB 94,
L: 97, LB 126, LB 133, LB 229, LB 230, LB 233, LB 251, LB 255,
LB 295, LB 58, LB 70, LB 115, LB 142, LB 156, and LB 256.)

Mr. President, Senator Moore would like to print amendments to
LB 48. (See page 682 of the Legislative Journal.)

And, Mr. President, Senator Weihing would like to add his name

to LB 521 as co-introducer. That's all that I have,
Mr. President.
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March 21, 1989 |638377’ 228A, 258, 456, 468, 587, 597

CLERK: (Read record vote. See pages 1252-53 of the Legislative
Journal.) =~ 28 ayes, || nays, Nr. President, on the notion to
raise the bill.

PRESI DENT: The notion' passes. Anything for the record gpout
now, Nr. Clerk?

CLERK: Yes, sir, | do. Your Committee on Appropriations, whose
Chair is Senator Warner, reports LB 258 to General File, and
LB 468 to Gener al File . with arrendrrentsl Si gned by e or
War ner . Heal t h and Human Services Commttee reports L% Hgtéi to

General File with amendments. That is sjgned by Senator Veésely.
Senat or Haber man has amendnents to LB 587°to be printed; Senator

Abboud to LB 597. (See pages 1253-56 of the Legislative
Journal.

M. President, a new A bill, LB 228A. (Read for the first tine
by title. Sea. page 1257 of the Legislative Journal.) That is

all that | have, M. President.
PRESI DENT: We nove on then to LB 77,

CLERK: Nr. President, LB 77 is a bill int=oduced by Senator
Warner.  (Read ti tle.) The bill was introduced on January 5.
It ~was referred to the Banking, Commerce, and Insurance
Committee for public hearing. The bill was advanced to _General
Pile and | do have conmittee amendnents pending by the Ban?q ng,

Commerce, and Insurance Conmmittee, Nr. President. 7
of the Legislative Journal.) (See page 679

PRESIDENT: Senator Landis, are you going to handle the
amendnent ? Senat or Conway,are you prepared to handl e that as
Vi ce- Chai rman of the comittee?

SENATOR CONWAY: Nr. President and menbers, speaking on behalf
of the committee, the commttee anendnents that were applied to
LB 77 were purely technical. The conmittee amendnents woold
insert and amend Section 81-8,239.01 to give the State Risk
Manager the authority to carry out the duties prescribed by

bill as introduced, purely technical, but giving authority to
the State Ri sk Manager.

PRESIDENT: Thankyou. Senator Hannibal, dad you wish to speak
about the comm ttee amendnents. | don't see Senator Hanni bal
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March 21, 1989 LB 77

and his light is on. The questionis the adoption of the
conm ttee amendrments. All those in favor vote aye, opposed nay.

Record, Mr. Clerk, please.

CLERK: 27 ayes, 0 nays, M. President, on adoption of the
conmmi ttee amendnents.

PRESI DENT: The committee gpendments are adopt ed. Senator
Warner, Senator Hannibal's light is on ahead of yours. |gitnat

by...ch, okay, Senator Warner, then you go ahead, please.

SENATOR WARNER: Nr, President, pembers of the Legislature,
LB77 as introduced expands the tIype of cost that can be
indemified, clarifies that settlenents are jnpcluded currently
under statute, but it also adds appeal bonds and associ ated

enpl oyee costs where an enployee is taking it to court, not
including in these costs in indemification as the |aw current?y

provides the...if we did not include those, why, then, it would
preclude eventual payment by the state because me employee

could alwaysfile a miscellaneousclaim but it wou _.what the
b||| does is aut hori zes up frqnt pay ment or i di ate
rei nbursenent by the state by the indemification route I'f nobney

is in the fund versuslater reinbursement by the niscellaneous
clainms route. And there are some hardship cases that can be
caused by the system that we currently have. But it

essenti al Ig, al so provides process for representation of
employee y the Attorney General and the payment of ongoing
costs in those indemification anmounts. Representation is under
the control of the Attorney Ceneral. Payment is made by the
Risk Nanager, but only wupon certification of the Attorney
General . And the statute also would allow yepresentation by the
Attor ney General of state en'p| oyees for required appearance

before other tribunals and courts, and thereason, it would
probably be federal agencies, primarily. gyt that .issue was

also part of the bill because the occasion doesarise ere 5
state enployee is requested to come before some group and it
would be appropriate that they could have Attorney General
representation in the event that that was necessary, gndwithout

t hat Speci fic authorizati on, uynder _exi sti ng | aw, t hat woul d pot
I'S

be cl ear. What the bill does with the conmm ttee anmendnen

establ i shes, broadens the indemification fund hich currently
exists to, as | indicated, to include gppeal bonds and
reasonabl e costs associated with any appearance. It then,
clarifies what the Attorney General's role would be in
inplementing it. It very clearly denies any gssistance to an
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March 21, 1989 LB 77

enpl oyee who may be involved in sone |legal action which was a
case of mal f easance in officeor willful or wanton negl ect of

their duties, would retain it as a | egal process which it
rightfully ought to be. And the other new | anguage spells out
the process of contacting the Attorney General with t he

necessary decisions that they make, and then the directions that
woul d be given for paynment in the event that it was authorized
by the Attorney General by the Ri sk Nanager. It seems to me
that the question nmay cone up as to whetheror not these kinds
of protections ought to be expanded beyond what it currently ;g
for state enployees, and it would be my position that the gstate
does have a reSpOnS|b|||ty in some of t hese ar eas because
employees are  under the direction, the trajining, the
responsibility of the state as emp|0yees’ and unless their

infraction of responsibilitiesis jn some fashion willful and
wanton and nal feasance of office jn which they would remain

personal | Yy liable in ot her ar eas, it is not reasonabl e that
since they are acting on behalf of the state and under ipe
directions of the state that they are held personally liable In
areas which is essentially beyond thejr responsibilities when
they are acting under the directions of a supervisor or the head
of adepartment. So | wouldurge that the bill be advanced and
expand this process so that nmore than just the actual cost iyt
are currently authorized py statute, that these other costs,
i ncl udi ng appeal bonds and other associated costs .55 also be
provi ded funding through this indemification fund.

PRESIDENT: Thank you. Senator Wesely, please, followed by
Senator Chambers.

SENATOR WESELY: Nr. President and nembers, if you ook 5 he
committee statement, you will see that | was the one comm ttee
menmber who did not vote to advance the bill. | apstained and |
know Senator Chambers is going .to follow ne, andif Senator
Schmit is in hearing distance, he mght [ecall some of these
issues as well, but I dosuypport the concept of protecting our
enpl oyees fromunfair litigation and reasonable |itigation and
protect themto do the job that they are assigned to do w thout
having to worry about their own personal welfare in terms of
having to pay for attorneys to represent thenselves or to pay
for penalties against themfor doing the job they' re assigned tc

do. | think this is a reasonable bill in an attenpt to address
that issue. Where | had a concern in committee, and| think my
concerns are addressed in the bill and I have lookedin tﬂe bill
and | have | ooked at some summaries, but | still want 5 [aise
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these for therecord, deal with those instances where you have

enmpl oyees  that do not perform their functions and
responsibilities as intended and that they abuse the gffice or

abuse individuals under their aut hority, and in those cases,

frankly, | lose that synpathy | have for any human being to have
the right to a fair and decent representation and ¢,ial and |
still feel that they should have that but | think it's also a
responsibility that they, thenselves, should undertake and not
the state. Let megi ve you a couple of exanples. e had some

cases over in the prison systemwhere Wwe had guards that had
| ocked up an individual for a period of time w "thout any sort of
revi ew. And, of course, that individual |ocked up brought sone

action and the guard involved, | pelieve, was found to have
violated some rules and regul ations. A claim was filed
and...l"mtrying to remenber exactly how all this \as handled,

but it was approved up to the time it came tc this floor for the
state to pick up ‘the fine or the penalty against that guard.

And this Legislature said that individual didn't act in _ good
faith, that individual abused their authority and negl ected ™t he
rul es. And we didn' tappl’ove t hat appropri ation and it was
quite a controversy. And | don't knowif it was that case or a
second case |'mthinking of where we ended u i

i nvol ved in sone of thege actions who then wgnt Wzlitrhoun hgndv\haégeg
voluntary donation mandat ed anong enpl oyees and that warden got
caught in that circunstance and was re|jeved of their job. But
we have had a couple of bad ir.-stances where individual  enpl oyees
wver In our correctional facilities, | think, and this
Legislature felt as wel |, overstepped their | ines f
responsibility. And | am concerned about nmak. ng sure that v%en
an enpl oyee does that that we don't allow protection ¢, {hat
action. That 's what 1'mconcerned about. | think this takes
;are of that. I would |ike Senator Warner or whoever can
address that issue, but when we talk here about this.the
Attorney General as representation, jt dqgesn't [low for it
under mal feasance or wllful or wanton neglect of guty. | guess

I would define the sort of actions |'m recalling under that and

would not be covered. But, nevertheless, | would |ike to be
sure about what we' re talking about here. | would also throw
out other examples. There are those, obviously, jn the
Commonweal th situation that feel Paul Amen and Paul Dougl as
abused their offices and, of course, they have been to court and

I think had to represent thensel ves. WI!ll that change under

this...under this |aw, for instance ? Would their action be

consi dered mal feasance or willful or wanton neglect of duty

simlar types of actions by enployees that are questionabl e? an?
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think this is a fine line, adifficult. line and we hope that it
doesn't happen very often. I think the wvast majority,
overwhel ming majority of state enployees do their job e, do
an outstanding job; | think deserve the sort of protectlon th|s
bill is intendedto give. But, at the same ti me, for t
handful of instances over the years, just a fewthat can t

of where it seems as though our enployees did not carry out
their functions and responsibilities appropriately, | still want
to make...

PRESI DENT: One mi nute.

SENATOR WESELY: ...sure that they understand that they have got
a responsibility to be fair and reasonable in carrying out their
job. | see also under the bill, wunder a summary that tpjs

Legislature, if there is a claimof over $10,000 or if the

cl ainms board di sapproves the claim or if the agency doesn' t

have the noney to pa% the claim that the Legislature would have
o}

a chance to review those claims. 5o, again, |'ma bit concerned
about how much role the Legislature will have in the future
under this, how much we won't have under the changes here and
will we have an oversight function to make sure that the things

happen in this area that we would |like to see happen. These are
just some questions | would raise for gepator Warner for the
record to address. | think probably the bill is okay but | have
these concerns and | wanted to share themwith you.

PRESIDENT: Thank you. Senator Chambersis next but rray I
i ntroduce some guests, please, of Senator Carson Rogers fir

We have 11 students, K through 6, from Cotesfield, Nebraska and
their teacher. They are in the north balcony. woul d you fol ks
pl ease stand and be recognizedby the Legislature. “Thank you
for visiting us today. Senator Chambers, please.

SENATOR CHAMBERS: M . Chai rman and nembers of the Legislat ure,
| would like to start by asking Senator Warner a question. And,
Senator Warner, the question will beabout language on page 7
which is existing law, but | have to ask it in view of the fact
that we are expanding the scope of the existing law. | will
read the provisions fromlines 7 through 13 that I'm ¢gncerned
about. "If a state official or enployee has been defended by
the Attorney General and it is established by the judgment
ultimately rendered on the claimthat the act or om ssion
conplained of was not covered Section 81-8,239.05, the
judgnment against that person sha?ll provi de for payrrent to the
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state of the state's costs, including a reasonable attorney's
fee." How and who will deternine whether or not the conduct is
covered by that section'?

PRESI DENT: Senator Warner, please.

SENATOR WARNER: Frankly, 1., . give ne...| better have sone time
to look at that. Well, it is...it is suggested to nme that since
it is established by the judgnment that that would determi ne the
interpretation of the statute.

SENATOR CHAMBERS: But the judgnent doesn't mention the statute.

The J Udgrrent ... whoever is advisi ng you, can you ask them, are
they aware of judgments that refer to this section of statute
and said, the conduct conplained of was not covered or was
covered by this section any judgnments that go that far?

SENATOR WARNER: | see no one that can specifically answer that
question to the extent that I. .| want to go back and reviewit,
Senator Chambers.

SENATOR CHAMBERS: You' re right, there is no...I just.

SENATOR WARNER: ...to answer correctly.

SENATOR.CH'MBERS:  There is no answer. | nean, there is nobody
who makes that determnation but the Legislature can when we
review these clains and that's being taken away from yg. Oh,
and that's the only question | have at this point.

SENATOR WPu.NER: I would not agree that the. .. that this...that
the bill results in taking that away fromthe Legislature, for 4
coupl e of reasons, one of which, as this bill is drafted, gz
level of funding, if any, that's in that indemnification fund

woul d be one block or any l'imtations that were put on that.
SENATOR CHAMBERS: But Senator Warner.

SENATOK WARNER: .. .appropriation could.

SENATOR CHAMBERS: ... that does not go togspecific cases. That

puts an amount in the fund and _then first in, first out.
VWoever comes with a claimthat the risk manager decides gphould

be i ndemmified will get their nbney and no contenplation is had
of specific clainms when the noney is put in that fund.
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SENATOR WARNER: Beyond the reviewof the Attorney Ceneral.

SENATOR CHAMBERS: Ri ght . That's all the questions | have right
now because my time wl|l run. We have had some clainsfrom
corrections this session in the Business and Labor Conmittee.
The Corrections Department conducts one of those interna

i nvestigations where an inmate alleges having been wonged. e
Corrections Department finds no wrong on the part of the
institution or theinmate. The Attorney General investigates,
finds no wong on the part of the institu..ion or the jndividual

enpl oyee. I't goes to federal court and the court rules for the
enpl oyee. The Corrections Department and these employees are
very unconcerned about the rights of inmates and they comm t
violations of the Jlaw in depriving these jnmates of their
rights . And we had ~one case and it troubles me that the
Busi ness and Labor Committee approved the clai manyway.

PRESI DE% : One m nute.

SENATOR CHAMBERS: ...where a menber of the Attorney General's
staff |ost the case. The Le?islature deci ded not to indemify
the | osing enpl oyees because of the nature of their mjsconduct.
She came back to the committee,on the advice of the Attorney
General's office, because they were enbarrassed at payin lost
the case, and she flushed agreat deal when | was quesghonl ng
her as to why she is continuing to represent these people en
they lost the case in court, they lost the matter on the ¥v oor
of the Legislature last year. Then they bring it pack another
year at the instigation of the Attorneﬁ Ceneral's office who had
told the people who had won the case that they were not going to
hol d to the settl ement the made originall because th

Legi sl ature woul d not indermifyyt hese indivigdualsy\/\ho wer e foung
by Judge Urbomto have engaged in conduct that \as ver ver

bad. So t heAttorney General's office reneged on a s)ét’tlemanty
they had agreed tO, made t he peop|e who won the settl ement

reduce the anobunt they accepted so these enpl oyees woul d have
less that they had to pay this individual, thenthe Business and
Labor Committee approved of that claim

PRESIDENT: Time.
SENATOR CHAMBERS: | think the.

PRESIDENT: Senator Nk:Fa”and’ p| ease, fol | onwed by Senat or
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Warner.

SENATOR NcFARLAND: Thank you, Nr. President. This bill does
rai se several concerns with ne and it has to do with 4 general
policy of whether we should defer to the Attorney General' s
of fi ce deci sions about indemifying particular individuals hen
those individuals may beheld individually responsible for tWelr
actions in depriving some person of their constitutional rights
or statutory rights, or what have you. The question that occurs
to me that...is that if the court nmakes a determi nation that not
only the state should be held liable for +{he actions of t hat
particular enployee during the course and scope of his or her
enpl oyment but al so makes a determi nation that that individual
employee shouldbe held individually accountable and liable for
their actions as well, why we shoul d necessarily always defer to
the Attorney General's office in making a determnation to
indemmi fy that enployee, in effect, that enpl oyee does not have
to pay those damages. It seems to nme one of the purposes that
we place in these kind of discrimnation |laws or constitutional
rights laws is that you want to hold persons . individuall y
responsible for their own actions so that that WI|P serve as-"a
deterrent to these individuals fromgoi ng beyond the linitations
cf their enploynent and discrimnating or violating the rights
of other individuals. And these rights, we often hear themin
the context of inmates but | can tell you that there are a gqt
nunber of |awsuits where the rights that are being viol ated not
only are just...are other enployees and other people +that are
citizens of our state as well. The question that occurs to nme
is certain people are found individually responsible, they paye
a process right now whereby they can come pefore the
Legi sl ature, as has been done in the npost recent cases, gnd ask
the Legi slature for indemnification and then it is the
Legi sl ature's responsibility and the Labor Commi ttee's
responsibility to decide whether their individual damages shoul d
be indemnified. Wth this bill, the problem | seeis that we
del egate that responsibility to the Attorney General's office.
Once the Attorney General's office nmakes that determ nation,
then they have this fund available to indemify enployees and
the Legislature doesn't get to reyiew that process in any way.

And that, to me, seens to be counterproductive pecause it in
effect, eviscerates the deterrence effect that courts have in
| evying individual liability upon particular state enpl oyees for

their own actions. The second thing that bothers me about it is
that there are sonetines inherent conflicts of interest 5 (pe
Attorney General's office representing the state and at the ggme
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time representing an employee who may be found individual ly
|iable, because there can be sone differences of philosophy as
how the case should be litigated, what the strategy may be used,
and there may be conflict between the defense that is ysed and
the individual mght want to use a certain way of handling a
particular defense. The state, on the other hand, mght want to
take a different approach to this. Right now the rocess is
that if an enpl oyee cones before the A?torney Ceneral's office,
the Attorney General nekes the determination whether or ot 1tg
represent that i ndi vidual enployee, whether there..and there
may be an inherent conflict but they make that determ nation.
If the individual wants separate representati on...

PRESI DENT: One m nute.

SENATOR NcFARLAND: ...he or she can ask for that separate
representation but has to pay their own attorney fees jf they
ask for t hat separate representation. If they are successful
down the road, then that.  then they get reinbursenent for those
attorney fees but the problemis nost enployees don't pave the
funds to...outlay to hire their own private gttorney to defend
thenselves and |'mtroubled by that process aswell . There are
a lot of necessary revisions that need to occur I n this existing
process. I would just...I am in the process of drafting
amendments that | probably will offer on Select File. | have
extrenme reservations about this process, particularly because
we' re taking decisions out of the hands of the Legislatur e,

putting it in the hands of the Attorney General's office and
al so as a concern for the individual defendants. How are they
represented? _And | have feelings that there are certain
conflicts of interest where the Attorney General's ffic

represents someone and | am not sure that the Attorney %eneraﬁ
clearly defines the conflicts between the responsibi lities
toward the state and the responsibilities toward the individual

defendant. ~ And maybel will have a little mae to g3y on this
later. Thank you.

PRESIDENT: Thank vyou. Senator Warner is next, but may |

introduce a guest, please, of Senator Dennis Byars. |pthe east
bal cony we have Dan Martz of Beatrice, Nebraska who is a gt dent

visiting us today. Would you please stand nd be recognized,
Nr. Nartz. Thank you for visiting us IO(?ay. Senator Warner

pl ease, followed by Senator Chanbers.

SENATOR WARNER:  The question that was asked jnjti ally and I,
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frankly, did not know the reply to the. jt's on page 7, Lines 7
through 13, and the reference there was to Section 81-8,239.05,
and what that...and as | understand now what that does, it makes
it clear that if any of these are dammges or judgnents,

; e rather,
were outside and were not wthin thescope of enpl oyment of the
individual , then there isno |jability of the state g any
participation on the part of the state in that judgnment. So it

has reference, as | understand it, solely to whether or not it
was in or outside the scope of enploynent which, incidentally,
under existing law the Attorney General also would pe the one
making that initial determination. As | have been listening to
some of the concerns expressed, it woul d appear to me that
rather than with LB77 it goes to other process that is
currently statute and which apparently there has been some

concerns about. I would like to tell the body why I became
interested in this jssue, because it seens to me it is
ultimately inexcusably unfair but currently is law. As |
understand it, some of these cases are very apt to be ¢jjaqg in
federal courts, most usually are, and the state cannot be gyed

sc the individual is the one that is sued. Apgthe one example
| know wrere it went up on appeal and under the federal
requirements...federal court requirenments an appea bong ha to
be filed. Now this is not the kind of bond where you go in 4pq
you pay a fraction of the face value |n order to secure the
bond. You haveto...it's fully collateralized. You have to
have the full anpunt. And the one instance that | know of the
enpl oyee...and the issue was whether it should.  the incident is

almost immaterial , pecause of the full face value andthe
!nd!Vl.dUaI had to prOVIde t he funding up front’ the one
individual actually was having his wagesgarnished. |t was a

garni shnent, in order to pay the bond, and the mone goes to
those...and a bi g portion of it happened to be at%/orney f ees,
the bulk of it, as I recall, but the individual, through his
wages having a garnishment gon them, was paying it with no
QSSL_Jrance of gettl ng 1t baCk So even if the appea| won, t hat
is if the enployee's position was upheld by appeal court, nhere
was no assurance that they were getting ppn back. And it
makes no sense to me that when an individual enpl oyee, yorking
under the direction of the agency for which that ;gividual is
enpl oyed, that they ought to have had the proper training, that
the atnmosphere within that agency shoul d have been one in \yhich
whatever act was done, if it was within that scope of
enployment, it is unreasonable that you uld  expect an
i ndividual to provide the funds for the appan\Dto be. .go forth
when essentially it's only most likely djrected to the
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i ndi vidual because the state could not be made a party. i g a
party. W have a responsibilityto be supportive of those
enpl oyees under those circumnstances. If the state has failed

because of inadequate trajnjng, of inadequate supervision and
i nadequate funding, whatever the“case may be, the giate ought to

have a responsibility back of that employee. If it is
mal feasance, if they are taking...and certainly there are
nunmerous court decisions over a period of tine +{hat would | a

the ground work of what malfeasance of office m ght be, but i¥
it is in that or other wanton misconduct on the part of an
enpl oyee, then the process js there in order to not have the

state participate in any financial responsibility toward that
employee. Thebill is based| think on fairness, ynether or not
there is too much or ta@ |[jttle control_under the Attorney

General's office is not as nuch an issue in 77 as it perhaps g

an issue with the whole process. I think this isgvyast

i nprovenent over what we have. There is still |egjslative
control to the extent of funding if that is one that “w shes to
utilize but it does address what is a fundanmental unfair and

i nappropriate expectation on the state's part ...

PRESI DENT: One m nute.

SENATOR WARNER: . ..of its enployees as thegjtuation exists and
| woul d hope that the bill would be advanced.

PRESIDENT: Thank you. Senator Chanbers, followed by Senator
NcFarland.

SENATOR CHAMBERS:  Nr. Chairrman and nmermbers of the |egislatur e,
I'm going to have to ask Senator Warner another question if h
will respond, and this time | 'mon page 4 of the bill.

PRESI DENT: Senator Warner, please.

SENATOR CHANBERS: | n subsection (4), Senator \warner, starting
inline 11, it tal ks about the Attorney General filing copies of
awards and settlenments, and so forth, and "shall request the
ri sk manager to make the required payments in sjtuations where
paynents should be made." Then it says, "if funds are avail abl e
fromthe indemification fund." So if no funds are avai|ab|e’
there will be no payout because no~hing is there with pnich {0
pay. Let's say that fundsare there but it's a situation where
the Attorney General does not make a request that there be
indemi fication. The Jlast line inthat subsection seems to
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indicate that the enployee could still file a niscellaneous
claimfor indemification. wuld that be correct?

SENATOR WARNER: Yes, under the current process.

SENATOR CHAMBERS: Even with this bill vl nmean, t hat woul d not
be changed at all by the addition of the new | anguage?

SENATOR WARNER: | believe that, yes, is correct.

SENATOR CHAMBERS: Okay, that's the way | read it, (509 pyt |
just wanted to besure. So that part does not bother ne as it
m ght have had it been a different answer. The reason | see
what we' re doing here in this bill as being associated with what
Senator McFarland and | had talked about, if the Attorney
General makes a blunder and the matter goes to trial because the
Attorney General will not settle or the% are going to gshow the
i nmat e sonet hing and the state | oses, then the Attorney general,
through arrogance, has fostered a federal |awsuit that was
unnecessary. Wego a step bel ow the Attorney General. Before
it reaches that |evel,the Corrections Department conducts gp
i nvestigation. Because they rarely ruleon behalf of an i nmate,
we have another fostering of a federal lawsuit, 5.9 in at | east
three of the claims that we have before us that the Business
Committee approved of, the Department of Corrections found
not hi ng wrong. So the inmate has to go to court because there
is no internal control of the Department of Corrections. By our
willy-nilly, rubber-stanping and indemifying these (grrections
people who continue to do these wongs,weare encouraging the
| awsuits that will cost the state more money. | f the
Corrections Department did its job, then we wouP/dn't have the
cost of the lawsuit that must be indemnified, these filing
costs, ot her fees associated with a | egal action. when people
can do things and not feel they are accountable for the wrong
t hat they cause, what jncentive is there not to do it®%
Yesterday, we bunped a penalty up to a mandatory prison sentence
because we said, if you make these guys know thére's a price 4

pay, they will stop selling drugs. But when it conmes to these
enployees in the Corrections pepartnent, the same phil osophy
does not hold. You want to hold them harml ess. \hat the risk

manager and what the clainms board have done (epeatedly is to sa
th".t in their judgnment the m sconduct does not pri se tg t he IeveIy

oi the kinds of dereliction of duty that would not warrant
indemnification.  They want to make that judgment but they don' t
want the Legislature to make it. Wh"t we were told when these
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claims cane before the Business and Labor Committee is that he
agency...if the agency for which the enployee works says tthat
the judgnent should be paid, the claim indemnified, then the
risk manager and the clains board will goalong. It's in the

interest of an agency to say, pay this claim ~jndemnif it,
because t hat can keep theagency fromfacing embarrasss:"nt by
the matter having additional scrutiny and exposure. That's

the Corrections Departnment said i ndemify and pay t hese cI al rrg
because the Corrections pepartnent, through e

ur its
i nvestigative.and disciplinary proceedings fal le to correct the
m sconduct of its enpl oyees.

PRESI DENT: One m nute.

SENATOR CHAMBERS: There are employees out there who are
guards...well, they call them corrections officers,
about the fact that it doesn't matter what they do because trge

state's going to pay the judgment anyway and the departn"ent is
never going to find they have done anything wong and that's why
it goes tofederal court. W, as a legislature, are fostering
t hese federal | awsuits pecause we will not e the
Departnment of Institutions to have a proper procedure({o protect
the rights of inmates. A bill like this allows the paynent or
the indemmification of one of these clains wthout goi ng through
the legislative process. Therisk managercan pay i
And they have told us if the department agrees that % I% Bﬂ
paid, they pay it.  Were s the legislative oversrght and
i nvol vement ? So” what will the Legislaturé do? Say, there were
some bad claims paid last tine because thepgk rhanager agreed
to pay themso this time we will not approprlate mney “tor  any
claims, that's |ike closing the door after the horse has |eft
the barn. We shoul d exercise our oversight while the jssye is
alive which requires or justifies oversight. anq| think this
bill does take that away fromthe I.egislature. (one ot her poi nt .
These departnents right now, and agencies, can i ndemmify any
claim of any employee up to $2,000 wi t hout comi ng through t'he
claims process, without comi ng through the siness abor
Conmittee. So t hey have a certain anount o? crill scretron al ready
as to clains that they can pay, it comes out of their budget,
but they can paythemjust like that. |f we' re going to have
oversight, we should have it. |f we' re not going to have it, we
should take away the requirenment that any of these ¢laims pass
t hrough the Legislature for consideration. Al or nothing.

PRESIDENT: Time. Senator MFarland, please.
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SENATOR NcFARLAND: Nr. President, as an attorney, | haven' t
dealt with, really, inmate suits. |...ny primary contact with
t.hIS area has been in representation of State enpl oyees and they
involve state enployees npot only in the Depart ment of

Corrections but also in the Department” of Labor, pepartnment of
Public Institutions, Departnment of Social Services. apda lot
of tines state enployees bring clains against their supervisors
and their department heads for various reasons, for violation of
constitutional rights, yjolation of the law with regard to sex
di scrimnation, race discrimnation, discrimnation on the basis
of religion, handicapped, andso on. And what happensin thgse
cases, of <course, is thatthere can be individual 'iability on
the part of the supervisor or the department head or whomever
has committed the offense. And | think the problem perhaps is
illustrated by the recent case that has peen a focus of the
Busi ness and Labor Commttee's attention in the past week and
that involved a case of a woman at the Department of Corrections

who applied for an assistant director position. Shewas ful ly
qualified, trained, conpetent, able to handle the position. SW?
applied. She had had the necessary experience there and the
supervisors, the two supervisors, who were  making t he

deternmination as to who would get the job ended up hiring one of
their best friends,one of their buddies, and so she sued them

and said that that was sex discrimnation. And _they went to
court and it was filed in federal court and, In fact; gphe got a
j udgment from Judge Urbom and he said it was, indeed, sex
discrimnation and that, indeed, the individuals had been

responsi bl e for making degrading and denmeanin comments about

women, that they had treated this particular ?emale enpl oyee I'n
a very discrinmnatory manner. that they had hired their friend,

nor. on the basis of his qualifications but on the basis that
they would feel less threatened if they had their best. e of
their best friends hired into the position rather than the woman
who deserved the appointment and was fully qualified for it. Aaq
a result of that ||t|gat|0n, t here was a settl ement reached and
the settlement was generally this, as | understand it, that th

state would pay to the wonman $25,000 in damages and that 22,50

woul d be the state's responsibility and that the individual
def endants woul d be responsible for $2,500 of that damages, but
that the...as a part of that agreement that the woman would q¢
oppose t he Attorney CGeneral's office com ng bef ore the Busi ness
and Labor Committee and requesting indemification 4pqg payment
of the total $25 000 from state funds even though ¢those
i ndi vi dual defendants had been held liable for $2,500 jointly or
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if you split it, $1,250 each. e had a hearing about this |ast
year . | appeared at it. The Labor Committeeheard it and the
Labor Committee followed ny suggestion and reconmendation (hat

in fact, we pay 22,500 for state funds to pay this fenmle. thi’s
woman who had won the |awsuit, a young woman,and that the
i ndi vi dual defendants, because of their acts. because of their
deneani ng and degrading renarks, because of the way they treated
this particular woman enpl oyee shoul d be responsible for paying
their own $2,500 in damages. Wel |, unbeknownst to us, that
clai m was approved in that manner. The state allocated 22, 500.

PRESI DENT: One mi nute.

SENATOR NcFA"-.LAND: Those i ndividual defendants +then went
back...they had been found individually liable. they went back
to the woman and her attorney and said, well, the state only
approved 22,500 so we' re not going to pay this tn you. We' re

going to threaten...we may appeal this and drag this payment out
for several years unl ess you agree toyeduce the amount of the
set lement. And so, with that |everage, they were successful in
reduci ng the anount of the settlement from 25,000 to 24,000 and
the state paid the 22,500, the indivi dual's’ paid 750 apiece and
got out of paying $500 each and now they're back before
trying to cl aimindemification for the 750 that they Jld p y.
I think this case is an illustration gf the problems in the
process because we will discuss this case when LB 811 cones
before the Legislature but it seens to me in certain instances
individual defendants should be held individual ly liable 5hq we
shoul d not be conming in to bail them out for their kind of
deneaning and degrading remarks that t hey ’mkeabout women and
the way they discrimnate against wonen in this case

PRESIDENT: Time.
SENATOR NcFARLAND:  Thank you.

PRESIDENT: Thank you. Senator Warner, please.

SENATOR WARNER:  Nr. President, | want torespondto a couple of
the points that have been made, and, admittedly, | am not an
expert. in the legal technicalities of this but | recognize basic
fairness and | recognize basic unfairness, as all of us can.

And the systemthat we now have has a pasic unfairness in it
that 1 don't think can properly be ignored. nNyuchof the concern
I have heard about the bill directs to the judgnent of the
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Attorney General. | don't know if we can wite a law that the
Attorney General will al ways have good judgnent. | certainl y
woul d be for that. Time, in the last day or two the thought has
occurred to me that may not necessarily be true but

nevertheless, under the separation of powers, that authority
invested in the executive department s granted now and...to

that office and, obviously, to a considerable extent will

continue to be in the future. Sone of the conplaints | have
heard, however, is exactly the reasons you ought to be in full

support of those who have questions, ought to be in full support
of the legislation. Some of the things that have occurred in

the cases that people are talking about, in fact, | think, gzg]
recall being told, at |east, in one of the court cases, the
judge, | believe, suggested that what occurred could not have

occurred unless the environment was such within that entir e
agency t hat had fostered an atnmosphere for the kind of action
that was subsequently found to be discrimnatory. sgthere is a
responsibility at the agency level to make syre that the conduct
of that agency is being done in such a fashion as to not

encourage or permit those kjnds of discrininatory actions or
civil rights actions that might be occurring and the state ought

to be responsible if it is failin g to provide thnat kind of
supervi sion over the conduct of its enpl oyees throug?h an agency
Qovi ously, if an  agency repeatedly came in with...with
appropriations or utilization of appropriations to cover these
kinds of suits, there isn't any question that the entire
Legi sl ature woul d | ook upon that very quickly as sonething that
needed to be corrected at that agency level if it was fostering
a kind of conduct within that agency that perpetuated suit after
suit onthese areas. Then you' ve got to |ook to the managenent,
not to that individual enployee, and the safeguard is still

there. I'f it is outside of the individual, that is if the
individual is acting on their own beyond the...their conduct
going beyond what is linmited by the sypervision of that agency,
then they would still remain personally liable under the current
| aw and under LB 77, just as they are now. It does not expand
that what soever. It seenms to me that what the bill is

attenpting to do is to address what is, | think, a._ very .broad
| evel of exposureto enpl oyees in many cases | east a%fe to pay
and are not guilty of any conduct other. pisconduct other than
the fact that the agency in its general operation may provide no
supervision or close supervision to prevent it frombeing done.
So |l would urge that the bill be.. .again, be advanced and that
this what | think is a basic.
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SPEAKER BARRETT PRESIDING
SPEAKER BARRETT: One minute.

SENATOR WARNER: .unfair process be closed so that the
re%pon3| bility fo these acts are fai riy placed where they ought
to be

SPEAKER BARRETT: Senator NcFarland, please.

SENATO_R NCFARLANL:  Thank you, Nr. President. Senator Warner
has...is quite right that there is a problemin this entire
process and there are unfairnesses that occur both for the
defendant enpl oyees of the state and also for the persons who
are the people that are the enployees, state enpl oyees, who have
been victimzed by discrimnatory conduct on the part 4 ineir

supervi sors and their department heads. Forthat reason, | do
not p) an to vote against this bill on General File. The
reservations | have are really one of process giqwhether this
bl_II, inits present form golves the probl ems |n a way that

will be fair for all state enployees and for ersons that

may be the subject of discrimnatory conduct on t e Ea P the

state or its individual agencies. What |'m going to be doing

between now and Select File is preparing some amendments end
trying to addresssone of those concerns. | i | teII you the
one specific concern that | have is +that 1| do

situation where individual enployees can be found i ndl VI duaPI y

liable by the court and yet be able to be indemnified on every
occasion because there is a fund created gnd because the
Attorney General makes a decision and they always get
indemnified time andtime again for their individual misdeeds.
And it seems to nme at sone point if the federal courts have a
policy whereby individuals should be held accountable gnd should

be responsible for being individuall y liable for their own
actions, that we, as a Legislature, should ook at that gpnd pe
abl eto reVi ew that and det erm ne |f | n fact these | nd| V| dual
enpl oyees need to be indemified in every and all circunstances.

Wth this b||| ny fear is that we will have del egat ed that
responsibility to the Attorney General's office throug% the ,isk
manager's office, that a fund will be set up, and that
every...that alnost every or every, it could be, state enpl oyee
who was  sued, evenif they are found individually liable,

be able to gotothlsfund be indemified and the fact 4 (npe
matter they suffered no personal consequences for their action.
And it seems to me that they should be held personally
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account abl e. If you want to deter the type of discrimnatory
and viola...discrinnatory conduct and conduct that violates
people's constitutional rights, then in some instances they
shoul d be in'dividually responsible. andunless they are held
individually accountable, it seens to ne there will be” 5 {go
often the cases where the supervisor or departnent head or
whoever the personis in responsibil ity will be gple to viol ate
the law, violate people's constitutional rights, violate the
discrimnation laws with respect to age or sex or what have you
and yet never really pay the consequences because the state
keeps picking up the tab for any liabil ity they may have in

t hese kind of cases. That is my concern. | know that there are
other concerns that need to be addressed. so, for that reason,
| do not plan to oppose the bill on General File but | can
assure you that | will speak on the bill on Select Filegnq

may very well have sonme change. .. anendnents to try and rectify
the situation without giving a blanket immunity to state

employees and supervisors and department heads from ny
individual liability that they may incur because | think the
state and we, as a Legislature, have 3 responsibility to have
the final overview of that ©process and we have the
responsibility of saying, do we jndemify these people under

these particular circunstances?

SPEAKER BARRETT: One mi nute.
SENATOR NcFARLAND:  Thank you.
SPEAKER BARRETT: Senator Chambers.

SENATOR CHANBERS: Nr . Chairman and nenbers of the Legi sl ature,
accountability is the issue that |'m concerned about here. d
| probably get more conplaints across ny desk fromthe inmates
than nmost of the senators. So | have the opportunity to see a
| ot of these things happen in corrections that would not have to
ripen to the pOSitiOn of a lawsuit . One of the clains that was
brought to us, and Senator NcFarland touched on it, g re e t
of last year that we rejected as a Legislature because the c
specifically found against this jndividual in his indivi dual
capaci ty. The rest of the claimthe Legislature approved of.
Then it comes back again because the Attorney General's. the
person who representedthis individual went to himand told hicm
to bring it back again. and it was brought back to the Business
and Labor Conmittee. The Corrections Departnent would not pay
the claim it's $750. The risk manager recomended that we pay
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it, knowing that it's apersonal judgnment against this nan in

his individual capacity operating beyond his duties as an
enpl oyee. And the risk management recomiendation a5 that we

pay it. So how are you going to tell nme that we can trust a
risk manager under this ill not to approve t he payrrent of these
claims that are against individuals in the form of damages in
their individual capacity7 That recommendation for payment is
being made right nowin a case that the Legislature already
rej ect ed. So | think these issues that Senator NcFarland and |
are discussing are connected with this bill. If there were a

fund available from which this claimcould be paid by the ri sk
manager, the risk manager and the Attorney General would get
t ogether and they would pay it and that would be the end of

that. And it would encourage a proliferation of |awsuits
because inmates would see t hat the enployeesare going to be
hol d i mune when they do somet hing wong. Then when a lot of

| awsuits are filed, you are going to see the people fr-@
corrections running over here saying, we need moe money or
this or that because the courts are being clogged. The court
are clogged with |lawsuits because the Corrections Departnment an
its enployees do not observe the Constitution and the laws \hen
it comes to dealing with inmates and their rights. Tpginmates
dorot have anybodyto comeover here and | obby fur them They
do not have anybody who can talk to therjsk manager, who can
talk to the Attorney General and say , spare us from
embar rassment . I"1'l tell you why this claimcame back. The
person in the Attorney General's office who was representing
these two individuals told themthat they should enter into a
settlement because they had made asgooda Trecord as they could
at the other hearings. There would be no need in taking it to
trial in federal district court because no new evidence woul d be
devel oped. Present the record to the judge and let him ae a
deci si on. Wen the judge ryled for the inmte, then the
Attorney General's office was miffed and upset. A bad Iegal
judgnent had been made and the attorney Whorepresented these
peopl e said, that had she known they would ot be indemnified
for this personal judgnent, she would have recommended that they
go on to court. And | asked her if she meant what sheg,ig
about having developed as good a record as could be developed at
these earlier hearings, what woul d have been gai ned by going to
court if not hing new would have been deve?oped? She had no
answer. The casebefore us waswon based g, the professional
enbarrassment of a nenber of the Attorney General's office gg
we' re going to have that claimbefore us again on the floor of
the Legislature and | will offer an anmendnent.
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SPEAKER BARRETT: One mi nute.

SENATOR CHAMBERS: ...to strike that. But these issues are tied
up in 77 becauseif the fund were there, this clai mwould have
been paid.

SPEAKER BARRETT: Thankyou. Senator Lynch. Thank you. The
question has been called, it will not benecessary. \wedon't
have any other lights on. Senator Warner, would you care to

cl ose on the advancerment of your bill?

SENATOR WARNER: Yes, thank you,M. President, and members of
the Legislature, just a couple of points. Under the provision
of the bill, it's not the risk manager that nakes the deci sions,
it is the Attorney General who directs the risk manager what to
do and | understand there is concern with the Attorney genperal

but, nevertheless, that would be the of fice which woul dbe
maki ng the decision as to whether or not, assuming there was an
appropriation, anything was to be paid. | want to go back so we
understand there is onething that .s significantly different
when these go into federal courts where the gstate is invol ved as

O_pposed to a pr|Vate company. |f’ under a same set of
circumstances, it was a private conpany, there is probably
little question but what the conpany, the enployer and perhaps
as wel | as the enployee andperhaps only the enployer would be
the one that would have the gyjt filed, but through federal

court, this suit cannot be filed against the gtate. The o to

t he individual, not because the individual was acting out%/i e of

their responsibilities, pot pecause it was nal feasance of office
and not because they had performed sonething outside of what

they were directed to do, but the state cannot be sued so it

goes to the individual. | would maintain that if there g ot
proper supervision, then the state sharesin that responsibility
or has full accountability for that responsibility for having

failed to give the kind of training, the kind of direction, tﬂe
ki nd of supervision that perm tted whatever the infraction m ght
have bean, whatever the discrimnatory type of act that
occurred. The state ought to be responsibie for those kinds of
acts if t hey are permtting themto go on and not direct it at

the individual employee. Certainly, it's not hard to i magi ne
what is the employeeto do if they aredirected by their
supervi sor. Wel |, yes, they can quit. It's not always an

option that you have in life. Sonetinmes you have to proceed.
Yet, under the law as it now exists in these cases, they pecome
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individually liable and that is not placing the responsibility
where it ought to be placed. I would urge that the body advance
the bill, and if some of these other concerns that actually go
beyond the provisions of 77 are to be addressed, that perhaps
can be done or at least considered but, by all means, let's at
least give some basic fairness to those employees who are
perhaps subject to cost that is beyond any reasonable basis to
assess against them.

SPEAKER BARRETT: Thank you. The question is the advancement of
LB 77 to Enrollment and Review. All in favor vote aye, opposed
nay. Have you all voted? Record, please.

CLERK: 29 ayes, 1 nay, Mr. President, on the advancement of
LB 77.

SPEAKER BARRETT: LB 77 advances. For the record, Mr. Clerk.

CLERK: Mr. President, Enrollment and Review repcrts LB 59Z to
Select File; LB 49A, LB 231A; and LB 285A, al! to Select File.
(See page 1257 of the Legislative Journal.)

I have a motion to reconsider an amendment offered to LB 262
yesterday. That's offered by Senator Bernard-Stevens.

New A bill, LB 575A, by Senator BRarrett. (Read by title for the
first time as found on page 1258 of the Legislative Journal.)

That's all that I have, Mr. President.

SFEAKER BARRETT: Thank you. To the next priority bill,
LB 714. Mr. Clerk.

CLERK: Mr. President, LB 714 was a bill that was introduced by
Senator Lamb, Senator Bernard-Stevens, Hefner, Robak, Smith and
Conway. (Read title.) The bill was introduced on January 19,
referred to the Revenue Committee. The bill was advanced to
General File. I have ccmmittee amendments pending by the
Pevenue Committee, Mr. President.

SPEAKER BARRETT: Chairman Hall, on the committee amendments.
SENATOR HALL: Thank you, Mr. President, members, Mr. Clerk, the

amendment that 1 have 1is an amendment tc¢ the committee
amendments?
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with amendments. That's signed by Senator Coordsen. Government
Committee reports LB 409 to General File; LB 508, General File;
LB 722, General File; LB 139, General File with amendments;
LB 164, General File with amendments; LB 663, General File with
amendments; LB 253, indefinitely postponed, as is LB 291,
LB 448, LB 493, LB 500, and LB 691. (See pages 1286-91 of the
Legislative Journal.)

SPEAKER BARRETT: The call is raised.
CLERK: Mr. President, Serator Pirsch would like to add her name
to LB 325 as co-introducer. That's all that I have,

Mr. President.

SPEAKER BARRETT: Thank you. Senator Kristensen, please. Would
you care to recess us.

SENATOR KRISTENSEN: Thank you, Mr. Speaker. I would move to
adjourn (sic) us until this afternoon at one-thirty...recess.

SPEAKER BARRETT: 1 believe the motion is to recess. Thank you,
Senator Kristensen.

SENATOR KRISTENSEN: No, I think I said adjourn.

SPEAKER BARRETT: Those in favor say aye. Cpposed nay. Ayes
have it, we are recessed until one-thirty.

RECESS

PRESIDENT NICHOL PRESIDING
PRESIDENT: Roll call, please. Record, Mr. Clerk, please.
CLERK: There is a quorum present, Mr. President.

PRESIDENT: Thank you. What should we do first, Mr. Clerk? Any
reports or announcements?

CLERK: Yes, Mr. President, I do. Your Committee on Enrollment
and Review respectfully reports they Lave carefully examined and
reviewed LB 77 and recommend that same Le placed on Select File;
LB 714 on Select File, both of those having been signed by
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SPEAKER BARRETT: Thank you. The question is the advancement of

LB 431. Those in favor say aye. Opposed no. Machine vote has
been requested. All in favor of the advancement of LB 431 vote
aye, opposed nay. Voting on the advancement of 431. Have you

all voted? Have you all voted on the advancement of the bill?
Have you all voted? Senator Wesely.

SENATOR WESELY: Yes, I would ask for a call of the house,
Mr. Speaker.

SPEAKER BARRETT: Shall the house go under call? All in favor
vote aye, opposed nay. Record.

CLERK: 20 ayes, 1 nay, Mr. President, to go under call.

SPEAKER BARRETT: The house is under call. Members, please
return to your seats and record your presence. Those outside
the Chamber, please return. The house is under call. Senator
Byars, please racord your presence. Senator Langford, Senator
Landis. Senators Elmer, Goodrich and Pirsch, the house is under
call. Senators Schmit and Weihing, please return to the
Chamber, thLe house is under call. Senators Elmer, Pirsch,
Goodrich and 3chmit, the house is under call. Senators Elmer,
Pirsch, Goodrich and Schmit, the house is under call. Senator
Wesely. .
SENATOR WESELY: Yes, that's okay. ‘We can go ahead with the

roll call, awaiting those other people, we might as well go
ahead.

SPEAKER BARRETT: You are requesting a roll call. Thank you.
The question is the advancement of the bill. Mr. Clerk.

CLERK: (Roll call vote read. See pages 1445-46 of the
Legislative Journal.) 20 ayes, 15 nays, Mr. President, on the

motion to advance the bill.

SPEAKER BARRETT: The motion to advance fails. Tke call is
raised. Moving to LB 77.

CLERK: Mr. President, 77, I have E & R amendments, first of
all.

SPEAKER BARRETT: Senator Lindsay.
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SENATOR LI NDSAY: M. President, | would nove the advance...or

t he adoption of the E & R anendnents.

SPEAKER BARRETT: Shall the E S R amendnments to the bill be
adopted? Thosein favor say aye. Opposed nay. Carried. They

are adopted.

CLERK: M. President, Senators Warner and Chambers would nove
to amend the bill.  (The Warner-Chanbers anendnent appears on

page 1446 of the l.egislative Journal.)

SPEAKER BARRETT: Senator Warner.

SENATOR WARNER: Mr. President and nenbers of the |egislature,
LB 77, you will recall, is a bill that was discussed a few gayg
ago on General File which dealt with indemnification procgss

relative to state enployees and primarily  pat they would be
brought into a federal court in relation to some performan"e of
their job. In some of the discussion on General File there | aq
concern expressed that punitive damages, which would be or.eof
the three thi ngs t hat my be filed as a J udgn‘ent agai nst an
enpl oyee perhaps should not |ater be reinbursable to the state
for...that this individual should not be reinmbursed by the scate
for those punitive damges. What this anendnent does is
excludes punitive damages fromthe possibility of the individual
being indemified for those and would |eave that as a decision
whi ch the Legislature woul d subsequently make through tahe cl ai ms
process should the individual choose to do it. |nthe process,
should the case be appealed to a higher court, the bonding
mechanismthat is required in the federal court would still
cover the punitive damage during the appeal process but once
that was conpleted and if the state or the state enployee gtj|
lost, then the punitive damages woul d be apersonal obligation
al though they would he free, under the provisions of this
amendment, be able to request reimbursement through the
legislative small...or legislative clains process. And that's
t he purpose of the amendnent.

SPEAKER BARRETT: Senator Chambers.

SENATOR CHAMBERS: M . Chairman gnd menbers of the |egislature,

were tnis April 1st, you might this were an Apri Fool 's joke
with Senator Warner and | being together on an anendnent. ~ gyt
we had discussed it, it is a serious anendnent. And what it

doe@is to take the position, generally, that whereunitive
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damages are awarded a person, an employee, or whoever works for
the state and has the punitive danages assessed will not be aL e
to get them from that fund that is set up. Theywon't be
reinbursed fromthat fund. However, if they should warit to come
to the Legislature through the clains procedure and i{hat would
come before the Business andLabor Conmittee, 35 those clains
will do, that person would be allowed to do that so the door g
not slammed on them altogether. The policy, youcan say, is not
to reinburse punitive damages, with a proviso. And what made me
go for the amendment is the possibility of a nenber of the
public being damaged by a state enpl oyee whose conduct is going
to result in punitive damages being awarded against that
enpl oyee because of the nature of the g¢t. Perhaps a great
anmount of nonetary damages will not be won by the harnmed party.
Maybe the greater damage would be the kind that would result jp

the granting of punitive damages. | told Senator Warner that
I'mnot so anxious to see that an enployee is™ hald accountable
for his or her conduct that | would put into the statute a

proviso that would make it inpossible for a wronged individual
to recover even if it'sin the formof punitive damages. gg jf
| were the enpl oyee and sonebody had been w onged by ne, maybe |
felt I could nake a case to the Legi sl ature, maybe | would
borrow some money, maybe | would come up with it sofmehow and pay
the person, then | would come back for rejnbursenent. Maybe |

would try to go to the Legislature if | could work it out, even
before I had made the payout. And the case night be to nmake
sure that the Wonged i ndi vi dual has a chanceto recover. 1 f |

amas poor as Joe's turkey, as an enpl oyee, and somebody w ns
punitive damages against ne, it's a judgnent that is empty and
holl ow because | have nothing with which to respond. Soif we
adopt the anendnment that is being offered, z5a g+.eral rule,
punitive damages will not be reimbursed but the possibility is
there for a case to be made bﬁ the Legislature on a case by case
basis. And al though I am shaky in the knees, al though ny spine

is quivering, although a part of ny judgment says no, another
part of me says, ah, but yes.

SPEAKER BARRETT:  Further discussion on the amendnent. Seeing
none, SenatorWarner. Thank you. The question is the adoption
of the Warner anendment to | g 77. All in favor vote aye,

opposed nay. Record,please.

CLERK: 27 ayes, 0 nays, M. President, on dopti f th
War ner - Chanber s anmendnent . adoption o ©
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SPEAKER BARRETT: The amendment is adopted.
CLERK: I have nothing further on the bill, Mr. President.
SPEAKER BARRETT: Thank you. Senator Warner.

SENATOR WARNER: I move the bill be advanced, Mr. President.

SPEAKER BARRETT: Thank you. Discussion on the motion to
advance the bill. Seeing none, those in favcr of the
advancement of LB 77, please vote aye, opposed nay. Those in
favor of the advancement please say aye. Opposed no. Thank
you. Motion carries. The bill 1is advanced. LB 714,
Mr. Clerk.

CLZRK: Mr. President, 714, I have Enrollment and Review

amendments.
SPEAKER BARRETT: Senator Lindsay.

SENATOR LINDSAY: Mr. President, I would move that LB 714 be
advanced.

CLZRK: E & R amendments, Senator.

SENATOR LINDSAY: There are E & K?

SPEAKER BARRETT: E & R. Thank you. Shall the E & R amendments
to the bill be adopted? Those in favor say aye. Opposed no.
Carried. They're adopted.

CLERK: I have nothing further on the bill, Mr. President.
SPEAKER BARRETT: Senator Lindsay.

SENATOR LINDSAY: Now, Mr. President, I move that LB 714 as
amended be advanced.

SPEAKER BARRETT: Thank you, sir. Discussion? Senator Withem.

SENATOR WITHEM: Yes, Mr. Speaker, members of the body, I have
absolutely no problems with the bill, Senator Lamb, but I do
have a question or two about the way in which it will operate.
I was not here on General File to hear the full discussion on
this bill concerning its operation. I have, however, been
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April 6, 1989 LB 77, 99, 135, 143, 206, 213, 228
228A, 247, 323, 324, 371, 381, 423
486, 487, 487A, 488, 488A, 508, 509
566, 592, 605, 627, 643, 669, 714
722, 756, 781, 793
LR 70

PRESIDENT NICHOL PRESIDING

PRESIDENT: Ladies and gentlemen, welcome to the George W.
Norris Legislative Chamber. We have with us this morning as our
Chaplain of the day Dr. Paul Lundell of the Dundee Presbyterian
Church in Omaha. Would you please rise.

DR. LUNDELL: (Prayer offered.)

PRESIDENT: Thank you, Dr. Lundell. We appreciate your message
this morning. Roll call, please. Record, please.

CLERK: I have a quorum present, Mr. President.

PRESIDENT: Thank you. Do we have any corrections to the
Journal?

CLERK: No corrections, Mr. President.

PRESIDENT: Good. Any messages, reports or announcements?

CLERK: Mr. President, Enrolliment and Review reports LB 77,
LB 371, LB 592, LB 643, LB 714, and LB 781 as correctly
Engrossed. Enrollm=nt and Review also reports LB 99, LB 323,

LB 143, LB 213, LB 381, LB 423, LB 509, LB 793, LB 605, LB 135,
LB 324, LB 756, LB 206, LB 669, LB 486, LB 487, LB 487A, LB 488,
LB 488A, LB 228, LB 228A, LB 627, LB 508, LB 722, and LR 566 to
Select File, some of those having Enrollment and Review

amendments attached. (See pages 1533-40 of the Legislative
Journal.)

Mr. President, Senator Warner would like to print amendments to
LB 247 in the Uegislative Journal. That's all that 1 have,
Mr. President. (See page 1540 of the Journal.)

PRESIDENT: Okay. We'll move on to LR 70.

CLERK: Mr. President, LR 70 has been offered by Senators
Ashford and Moore. It's found on page 1476. (Read brief
summary of resolution.)

PRESIDENT: Senator Ashford, vlease.

SENATOR ASHFORD: Thank you, Mr. President and members. Last
year we passed legislation which authorized the profession of
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LR 74

SPEAKER BARRETT: The resolution is adopted. Members, please

return to your seats for Final Reading. T ur friends in the
ba' coni es, we are about to proceed into Fi nal Read Ng which is
the final time the bill is considered by this Legi s\ivature and
constitutionally we are required to read every bill in its

entirety. The Clerk wll, very shortly, start reading the bjll

and the vote will be taken for the final time in order "to either

pass it into lawor not pass it into | aw Menmbers, return to

your seats for Final Reading. (Gavel.) Menbers, please take
your seats for Final Reading. Pleaseread LB 77, Mr. Clerk.

CLERK: (Read LB 77 on Final Reading.)

SPEAKER BARRETT: All provisions of law relative to procedure
having been complied with, the question is, gshall LB 77 pass?
Those in favor vote aye, opposed nay. Record, please.

CLERK: (Record vote read. See page 1630 of the Legislative

Journal.) 40 ayes, 0 nays, 9 excused and not votin
Mr. President. y 9:

SPEAKER BARRETT: LB 77 passes. LB 371 with the emergency
clause attached.

CLERK: (Read LB 371 on Final Reading.)

SPEAKER BARRETT: All provisions of law relative toprocedure
havi ng been conplied with, the question is, gshall LB 371 with
the emergency cl ause attached becone | aw? All in favor vote

aye, opposed nay. Haveyou all voted? please record.

CLERK:  (Record vote read. See page 1631 of the . Legislative
Journal . ) 40 ayes, 1 nay, 2 present and not voting, 6 excused
and not voting, M. President.

SPEAKER BARRETT: LB 371E passes. LB 592.

CLERK: (Read LB 592 on Final Reading.)

SPEAKER BARRETT: Al'l provisions of law relative to procedure
having been conplied with, the question is, shall LB 592 become
law? Those in favor vote aye, opposed nay. Haveyou all voted?
Please record.

CLERK: (Record vote read. See pagel1l632 of the Legislative
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April I'l, 1989 LB 77,84, 325,371, 592, 643, 714

Journal.) 32 ayes, 7 nays, 3 present and not voting, 7 excused
and not voting, Nr. President.

SPEAKER BARRETT: LB 592 passes. LB 643E.

ASSISTANT CLERK: (Read LB 643E on Final Reading.)

SPEAKER BARRETT: All provisions of [aw relative toprocedure
havi ng been conplied with, the question is, ghall LB 643 with
the emergency clause attached pass? Al| in favor vote aye,

opposed nay. Haveyou all voted'? pjease record.

ASSISTANT CLERK:  (Record vote read. See page 1633 of the
Legi sl ative Journal.) The vote is 42 ayes, 1 nay, 6 excused and
not voting, Nr. President.

SPEAKER BARRETT: LB 643Epasses. | B 714E.

ASSISTANT CLERK:  (Read LB 714E on Final Reading.)

SPEAKER BARRETT: All provisions of law relative to procedure
havi ng been conplied with, the question is, shall LB 714 with
the emergency clause attached become law? All in favor vote
aye, opposed nay. Haveyouall voted? Record.

ASSISTANT CLERK: ﬁRecord vote read. See page 1634 of the
Legi sl ative Journal.) The vote is 41 ayes, 0 nays, 2 present

and not voting, 6 excused and not voting, Nr. President.

SPEAKER BARRETT: LB 714E passes. Anything for the record
Nr. Clerk? '

CLERK: Nr. President, one item Senat ors Haberman and Hal |

have amendnents to be printed to LB 325.
Legislative Journal.) That's all that | hé\s/;g,e W\FgeF}r%%?é)efnt. the

SPEAKER BARRETT:  Thankyou. And while the Legislature is in
session and capable of transacting business | propose ;g sign
andldo sign LB 643, LB592, LB371, LB77, LB714. 14 General
File, Nr. Clerk, LB 84.

CLERK: Nr. President, LB 84 was introduced by Senator Lanb with
Senators Conway, Haberman, Beck, Korshoj, Rod Johnson andCarson
Rogers added as co-introducers. Read.) The bill was
i ntroduced on January 5, M. President. |t was referred to the
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April 11, 1989 LB 77, 84A, 84, 371, 592, 643, 714
739, 747

the revenues are at that point. There will be plenty of time to
introduce legislation to remedy the situation. With that,
Mr. President, I would ask that the amendment be adopted.

SPEAKER BARRETT: Thank you. Question is the adoption of the
Lamb amendment <o 84A. Those in favor vote aye, opposed nay.
Record.

CLERK: 27 ayes, 2 nays, Mr. President, on adoption of Senator
Lamb's amendment.

SPEAKER BARRETT: The amendment is adopted. On the bill,
Senator Lamb, would you care to move the A bill?

SENATOR LAMB: I just move that the A bill be advanced,
Mr. President.

SPEAKER BARRETT: Any discussion? Seeing none, those in 1.vor
of that motion vote aye, opposed nay. Record.

CLERK: 26 ayes, 3 nays, Mr. President, on the advancement of
LB 84A.

SPEAKER BARRETT: LB 84A is advanced. 1'd like to ask your
cooperation in addressing the next two bills. Mr. Clerk.

CLERK: Mr. President, LB 747 was introduced by Senatcr Chizek.
I do have a motion to indefinitely postpone, as offered by
Senator Hall. Senator Chizek would have the option to lay the
bill over, Mr. President.

SPEAKER BARRETT: Senator Chizek, your pleasure.
SENATOR CHIZEK: Lay it over.

SPEAKER BARRETT: 1t shall be 1laid over. Thank you. Anything
for the record?

CLERK: Mr. President, bills have been presented to the Governor
that were read on Final Reading this morning. (LB 77, LB 371,
LB 592, LB 643, and LB 714.) Senator Withem has amendments to
LB 84 to be printed; Senator Hannibal would like to add his name
to LB 739 as co=-introducer. That's all that I have,
Mr. President. (See pages 1637-38 of the Legislative Journal.)

3910



April 17, 1989 LB 77, 371, 423, 592, 643, 714, 761
LR 78

Morrissey's amendment.

PRESIDENT: The Morrissey amendment is adopted. Do you have
anything for the record, Mr. Clerk?

CLERK: Not at this time, Mr. President.

PRESIDENT: Okay.

CLERK: Mr. President, Senator Dierks would move to amend the
bill.

PRESIDENT: Senator Dierks, please.

SENATOR DIERKS: Mr. President and members of the body, 1
would move that we adjourn until tomorrow morning at
nine o'clock.

CLERK: Mr. President. s me items for the record, yes, thank
you. A communication from the Governor to the Clerk. (Read.
Re: LB 77, LB 371, LB 592, LB 643, and LB 714. See page 1736
of the Legislative Journal.)

A study resolution proposed by Senator Gocdrich, LR 78. (Read
brief explanation.) Senator Landis has amendments to LB 423 to
be printed, Mr. President. (See pages 1736-37 of the
Legislative Journal.) That is all that I have.

PRESIDENT: The motion is we adjourn until tomorrow morning at
nine ¢'clock. All those in favor say aye. Opposed nay. You

are adjourned until nine o'clock tomorrow morning.
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